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ACCOMPLICE. 
Vide Wrrness. 


ACTION. 
Vide Contract, 3, 4, 6, 10; AssIGNMENT OF 4 CONTRACT. 


ACTS OF ASSEMBLY—WHEN THEY TAKE EFFECT. 
An Act of the General Assembly which provides that it shall be in force 
from and after its passage, is in force, and takes effect, from the first day 
of the session at which it was passed. Hamlet vy. Taylor, 36. 


ADMINISTRATOR. 
Vide CovENANT OF QUIET ENJOYMENT ; DEVASTAVIT. 


AGENT. 
Vide Sean. 


ALIMONY. 
Vide Divorce, 1, 2, 3, 4. 


ALLEGATIONS—DEFECTIVE 
Vide Manpamvs, 1, 2, 4. 


AMENDMENT. 

1. Where a corporation has been brought into court under a wrong name, 
the court has power to amend the process by striking out that name and 
inserting the right one. Lane v. The Seaboard and Roanoke Rail Road 
Company, 25. 

2. A court has no power to set aside an execution for abuses of the sheriff 
in executing its commands. Nixon v. Harrell, 76. 

3. Where a lessor of the plaintiff in ejectment has been refused the privi- 
lege of having a count on his demise stricken out, it affords to the de- 
fendant no ground of exception. Hassell v. Walker, 270. 
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4. A court has no power to order a new process to bring in a new defend- 
ant during the pendency of a suit. Camlin v. Barnes, 296. 

5. Where the parties to a suit agreed to submit their case to arbitrators, 
and th»' the award should be a rule of Court, but only the first part of 
which agreement was entered of record, it was Held that the Court, en- 
tertaining the suit, had the power to amend the record nune pro tune, so 
as to make it show that the award was tobe a rule of Court. Kirkland 


v. Mangum, 313. 


‘APPEAL. 

1. A submission to a nonsuit by a plaintiff inthe county court, is not a vol- 
untary abandonment of the suit, and he may appeal. Spruill v. Trader, 
39. 

2. Preliminary questions of fact, arising in the trial of a cause, as to the ad- 
missibility of evidence, must be decided by the Judge; and if he makes 
such decision with a proper impression of the law involved in the trial of 
the fact, it is not the subject of an appeal. Creach v. AlcRae, 123. 

3. An order of the County Court permitting a creditor, not notified to 
make up an issue of fraud in a proceeding under the insolvent debtor's 
act, a refusal to treat certain specifications of fraud, suggested by the 
plaintiff, as nullities on account of vagueness, and because not filed in 
time, and an order to continue the cause, can, neither of them, nor alto- 


gether, be appealed from; because a decision of them, in any way, would 
not put an end to the cause. Cook v. McDugald, 305. 


APPRENTICE. 

Where a slave, of ordinary capacity, was apprenticed to a ship-carpenter, 
to learn the trade of a ship-carpenter and caulker, it was Held to be no 
defense in an action for a breach of his covenant, that the apprentice was 
obstinate and unwilling to learn the trade. Bell v. Walker, 43. 


Vide Damaces, 1. 


ARBITRATION. 

1. A reference to arbitration will be binding if there be a bona fide differ- 
ence of opinion between the parties as to their rights, although there be 
not a legal cause of action. Findly v. Ray, 125. 

2. An arbitration bond, after providing for the submission and award, con- 
cludes: “ The decision of the whole, or any two of them, shall be bind- 
ing, then the above obligation tobe void; otherwise,” &c. It was Held, 
that this was a condition for the performance of the award. Kesler v. 
Kerns, 191. , 

3. In a suit upon an arbitration bond, the validity of the award is not put 
in issue by the pleas of “conditions performed and not broken.” bid. 

4. When arbitrators are chosen to settle a copartnership, it is for them to 
say what does, or does not, constitute a part of the copartnership effects. 
Masters v. Gardner, 298. 
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ASSAULT AND BATTERY. 
If one person by such abusive language towards another as is calculated 
and intended to bring on a fight, induces that other to strike him, he is 


guilty, though he may be unable to return the blow. Stale v, Perry, 9. 
Vide Costs, 1. 


ASSIGNMENT. 
Vide Set-orr, 2. 


ASSUMPSIT. 
Assumpsit is the proper form of action for the recovery of money paid on 
the purchase of a forged note White v. Green, 47. 
Vide Hussanb AND WIFE ; INDEBITATUS ASSUMPSIT. 


ATTACHMENT. 

1. Proceedings in the garnishment of one creditor where there was an 
issue, and a verdict finding that there were no funds in the defendant's 
hands, beyond a certain amount confessed by him, create no estoppel 
upon an issue to try the same fact in another garnishment in behalf of 
another creditor. Spruill v. Trader, 39. 

2. A party claiming title to property, seized under an attachment, may in- 
terplead at any time before final judgment in the attachment. vans v. 
Governor's Creek Company, 331. . 

3. Where, in a case of attachment, an application was made in the County 
Court for leave to interplead, which was allowed, but was dismissed for 
the insufficiency of the bond tendered, on a second application, accom- 
panied with a sufficient bond, and a refusal, it was Held the applicant had 
a right to appeal to the Superior Court, but in that Court, on overruling 
the decision of the County Court, it was error to issue a procedendo, as 
there was nothing in the Court below to proceed with. The proper course 
was to go on with the interpleader in the Superior Court. bid. 


4. The affidavit required under the 16th section of the 7th chapter of the 
Revised Code for an injury to the property of another, must set out that 
the defendant absconded, or concealed himself, within three months after 
the injury was done; and the attachment must be issued within that 
time. Webb v. Bowler, 362. 

5. It was Held that a defect in the affidavit, in not stating that the defend- 
ant absconded, &c., within three months after the injury was done, may 
be taken advantage of by motion to dismiss, without the property's hav- 
ing been replevied. bid. 

6. A false warranty, or deceit in the sale of personal property, is not “an 
injury to the property of another” for which an attachment is authorised 
to be issued under the 16th section, 7th chapter, Revised Code. bid. 


ATTORNEY. 
Vide Evipence, 11, 
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AUCTION SALE—BIDDER AT ~ 
\ Vide Suenirr’s sare. \ 


AVERMENT. 
' Vide Torz-Disuss, 1, 3, 4. 


BALL. 
Vide Bat. Boxp. 


BAIL-BOND. 
The signing and sealing of a party to a printed bond of the kind used for 


bail-bonds, without his name's being mentioned in the condition, or any 
other part of the body of the instrument, does not constitute him bail to 
the party sued. Adams v. Hedgspeth, 327. 


Vide Service or Process. 


BARGAINOR AND BARGAINEE. 
Vide Luwrrations—Srarovre or, 6. 


BIDDER AT AUCTION. 
Vide Suerirr’s SALE. 


BOND. 
Vide Corporation. 


BOUNDARY. 

1. Whether a marked corner, made at the time the deed was made, but not 
called for by name, was intended to be adopted in the deed, or whether 
it was intended by the bargainor that course and distance should prevail, 
is a question of fact, in the ascertainment of the boundaries of a tract of 

land, that should be left to the jury with proper instructions. Safret v. 
Hartman, 185. 

2. Whether the rule, that “when there was a line actually run by the sur- 
veyor, which was marked, and a corner made, the party claiming under 
the patent, or deed, shall hold accordingly, notwithstanding a mistaken 
description in the patent or deed,” is not confined to grants by the State, 
and old deeds, guere? Ibid, ' 

3. A deseription of land calling for a point or stake as a beginning, and 
course and distance for all the rest of the description of the boundaries, 
is so vague, that no land can be located under it. Archibald v. Davis, 322. 

_ 4: In locating a patent of ancient date, evidence in respect to marked trees, 
though not called forin the grant, is admissible. Zopping v. Sadler, 357. 

5. Where one of the calls ina deed was for a patent line, and there was one 

patent proved, a line of which would be reached by extending the line 
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in question beyond the distance called for, and no other patent was al- 
leged to be near the premises, it was Held that the call was-sufficiently 
definite to allow the extension of the line to the patent line. bid. 

6. Where the line of another tract is called for in a deed, that line must be 
run to, regardless of distance, even though such line itself may have to be 
ascertained by course and distance. Cansler v. Fite, 424. 

7. The declarations of a previous owner of land while owning it, as to its 
boundaries, are evidence against one claiming under him. bid. 

8. A call for a marked tree, near the line of another tract, no such tree be- 
ing found, will not control course and distance. bid. 


BRIDGES. 
Vide Navication—Ricars or, 1, 2. 


BURGLARY. 

A store-house two hundred and fifty yards distant from the dwelling, (in 
which last, the owner usually slept) which was on the opposite side of 
the read—to which there was no chimney—in which there was no bed 
or bed-stead, but in which the owner sometimes slept twice a week, and 
at other times not once in two weeks, was Held not to be a dwelling- 
house, in any sense of the word, and, therefore, that burglary could not 
be comnnitted by breaking into it. State v. Jenkins, 430. 


CAVEAT. 
Vide Decrir, AcTION For. 


CHARACTER. 

It was held to be error in a Judge to tell the jury that, “in a plain case, a 
good character would not help the prisoner; but in a doubtful case, 
he had a right to have it cast into the scales and weighed in his behalf;” 
the true rule being, that in all cases, a good character is to be considered. 
— The State v. Henry, 65. 


CHILD, CHILDREN, &c. 
Vide, Remaryper, 1, 5. 


COLOR OF TITLE. 
Vide Luntations—Sratvre or, 4. Morreace. 


COMMON CARRIER. 
The master of a steambogt being the mere servant of the owners, is not 
liable jointly with them, as common carriers. Walison v. Myers, 174. 


COMMON SCHOOLS. 

A school committee under the Act regulating common schools, (Rev. Code, 
chapter 66,) have no authority to employ a teacher for a period extend- 
ing beyond the time when their office expires. Zuaylor v. School Com- 
mittee, 98. 















Whether a judgment in the ordinary form can be taken against a school 
+ yh ai cyomnry hae an beredgmergetenbeeachadentey “ag 
*damiis, Quaere?”” Did.” °° 


CONDITION. : 
iasdhedibtentbientl indestlarietethe-usid 4 ccanrnin gold winnarer- 
ed valueless before a certain day, held that the bond became absolute on 
that day, unless before that it had Been ascertained that the mine was 
valueless. Gamble v. Beeson, 128. ” 


CONFESSIONS. 

1, Where one charged with a crime has received a proper caution, by which 
he is apprised that his confessions thereafter made, will be used against 
him, what he may afterwards say about the crime is admissible, although 
he may have formerly made confessions which were extorted by threats, 
or induced by promises, State v. Scates, 420. 

2. Where a slave was indicted for murder, with two others as accessories, and 
they being all surrounded with a threatening crowd of people, and being 
in irons, the principal was struck in the face by one much excited, and 
bidden to tell all about it, and the defendant was bid to tell all about it, or 
they (the crowd) would hang him, it was Held that confessions made 
within an hour of these demonstrations, (the crowd still continuing) were 
inadmissible. . State v. George, 233. 

3. Where the prisoner was fully cautioned against making further confes- 
sions, after some had been illegally obtained from him, it was Held that 
voluntary confessions made subsequently to such caution, were admissi- 
“ble. State v. Gregory, 315. 

Vide Evivence, 7, 10, 16; Jupex’s cares, 11, 17. 


‘CONSIDERATION. 
Vide Contract, 7, 8. 


CONSIDERATION—FAILURE OF. 
~ Wide Conrracr, 10. 


CONTRACT—ASSIGNMENT OF A. 

Where:a timber contract with a rail-road company was assigned for a val- 
uable consideration it was Held that an increased allowance, made by 
the company after the assigninent, passed to the assignee, and, it having 
been collected by the assignor, in whose name the dealings with the 
company still continued, the assignee could, recover it in an action of as- 
sumpsit for money had God received. Winslow vy. Elliott, 111.. 


1. A proposal by the owner of certain vessels then on their way from New 
York to this State, that if A ‘would ship his produce on board those ves- 
sels, he, the owner, would guarantee him a certain price, which offer was 
not accepted at the tithe, Held that thé proposal cotild not be considered 
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as extending to other vessels, not then on their way, without a furtheren- 
gagement on the part of the ship-owner. . Sprusll v. Trader, 39. ..., 

2. Where one undertook, by contract, to deliver an article, at a.certain 
time and place, to be paid for on delivery, and, before and at the speci- 
fied time, the vendor refused to deliver; Held, m an action for ‘a‘breach 
of the contract, that the refusal dispensed with the necessity of a tender 
of the money on the part of the vendee, but that he was, nevertheless, 
bound to aver and prove readiness and ability to pay at the time and 
place specified. Grandy v. Small, 50. 

3. Where the buyer of a commodity is bound by the contract to name the 
day when it is to be delivered, and, on notice and request, refuses to do 
so, disavowing the obligation in toto, the seller, on showing that he has 
the commodity at home, can maintain an action for a breach of contract. 
Shaw v. Grandy, 56. 

4. Where there were mutual covenants that A would, on a given day, 
make and tender to B a deed for a tract of land, upon which being done, 
B was to give bonds for the purchase-money, a tender of the deed, three 
days before the time agreed, was Held not to be a complianee with A’s 
part of the conctract, although when thus approached, B declared that 
he did not intend to comply. Walker v. Allen, 58. 

5, In a suit upon a contract to employ an overseer for a year, at stipulated 
wages, it appearing that the employee had staid the year out, the em- 
ployer cannot give in evidence, that the overseer was lazy and trifling 
and made a poor crop. Hobbs v. Riddick, 80. 

6. Where B promised to procure the money or a draft of a merchant who 
bought A’s tobacco, and to credit a bond which he (B) held on A, and 
negligently failed to do so, it was Held that A was entitled to recover 
damages for such negligence. Watkins v. James, 105. 

7. Inconvenience or loss, arising to a party from the breach of a promise, 
constitutes a consideration for the promise. Ibid. 

8. An agreement by which one party is subjected to trouble, loss, or in- 
convenience is not a nudum pactum. Findly v. Ray, 125. 

9. Where a contract for the performance of work is divided into three sep- 
arate and distinct parts, there is no reason why the plaintiff should not 
recover for work done on the first two parts according to the contract, 
though the third part was nor so finished. Brewer v. Tysor, 173. 

10. The defendant had agreed to deliver a deed to the. plaintiff before two 
o'clock, and failing to do so, the plaintiff offered to receive the same 
after that time during the day; but while the deed was being prepared 
he left, declaring he had waited long enough, and refused to receive the 
deed next day when tendered, it was Held that the plaintiff was entitled 
to recover from the defendant a sum advanced as part of the price. 
Lewis v. Brinkley, 295. 

11. Where it was agreed between the owner of a rice-mill and a planter, 
that if the latter would bring his rice to the former's mill, it should have 
& priority in being beat, to which he, the owner, had become entitled, 
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_ and it. was not so beat, but was kept in the mill to.await another turn, 
and, before it was beat at all, the mill and the rice in question werecon- 
sumed by fire, it was Held that damages for the loss of the rice could not 

- _. jhe assessed for the breach of this contract. Ashe v. DeZossett, 299. 

12. Where it was agreed between the president of a plank-road company 
and a subscriber to the stock, that the latter might pay for a subscrip- 
tion previously made to the stock of the company, in work to be done 
on the road, the company furnishing the materials wherewith to do the 
work ; it was Held not to be a defense to an action for the recovery of 

_ the subscription, that the payment had not been made in work, because 
the materials had not been furnished, according to the contract. Plank 
Road Company v. Allison, 311. 

13. Where the terms of a contract, for the sale and purchase of a cotton crop, 
were all reduced to writing, and signed by the buyer, except as to the 
time of delivery, it was competent to prove by parol, that at the time the 
written contract was entered into, a day was fixed for the delivery of 
the cotton. Johnston v. McRary, 369. 

Vide Apprentices; Evivence, 5: Jupcs's cuarcr, 12; Manpamvs, 3; 

AGENT-SEAL BY. 


. 
CORPORATION, 
A corporation authorised to be constituted under an act of Assembly, can- 
not take a bond, payable to it, until the pre-requisites have been perform- 
ed to give it corporate existence. Rail Road Co. v. Wright, 304. 
Vide AmenpMENT. 


COSTS. 
1. In an action of trespass vi ef armis for assaulting and beating a slave 
though the plaintiff recover less than four dollars, he is nevertheless enti- 
tled to a judgment for full costs. Watkins v. Hailey. 27. 
2. Upon a trial of an issue of devisavit vel non, the Court has no discretion. 
to make any, but the losing party pay the costs. Little v. Lockman, 433. 


COUNTY—JURISDICTION OF AFTER A DIVISION. 
Vide Inpicrment, 4. 


COVENANT OF QUIET ENJOYMENT. 

A covenant of quiet enjoyment inserted in a deed made by an administra- 
tor under the Act, Rev. Code, ch. 46, sec. 37, does not bind the estate of 
his intestate, and no suit can be maintained against, him in his represen- 
tative capacity. Osberne v. McMfillan, 109. 


COVENANT. 
Vide Apprentice—Dexrp, 4. 


DAMAGES. 
1, The value that would have been added to a slave by @ trade, was 
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Held to be the proper measure of damages in a suit for ae 
apprentice to be taught a trade. Bell v. Walker, 43. 

2. Where an overseer employed upon a special contract fora year, was turn. 
ed off by his employer during the year, in a suit upon the contract in which 
the plaintiff sought to recover the entire sum stipulated, it was Held that 
proof, that the overseer had engaged in other employment during the 
residue of the year for which he received wages, was admissible in dimi- 
nution of damages. Hendrickson v. Anderson, 246. 

3. Where a sheriff negligently failed to arrest a person upon a writ for debt, 
and it appeared that such person had some property in a distant State, 
and had numerous friends and relations in the county, whom he had come 
to visit temporarily, it was Held to be error in the Court to instruct the 
jury that they should give only nominaldamages. Murphy v. Troutman, 
379. 

Vide Conrract, 5, 11; Evipence, 4. 





DECEIT—ACTION FOR. 

In an action for deceit in the sale of a horse, where the unsoundness alleg- 
ed was the loss of the frogs of the feet, which might have been discover- 
ed upon an ordinary inspection, nothing having been done or said by the 
seller to prevent enquiry, it was Held that the plaintiff vould not recover. 
Thompson v. Morris, 151. 

Vide Scienter, 1. 


DECISION OF FACT BY THE COURT. 
Vide APPEAL. 


DECLARATIONS. 
Vide Evipence, 13. 


DELIVERY OF A DEED. 

Where the donor in a deed of gift, handed it to a third person, », signed and 
sealed, to have it proved and registered, without retaining any authority 
or power to control it, which, on being returned to the donor, was deliv- 
ered to another person in like manner and for the like purpose, but who 
neglected to have it registered until after the donor's death, it was Held 
that the delivery to the first person, to whom it was handed, was a.com- 
plete delivery. Phillips v. Houston, 302. 

Vide Dep, 2. 


» 


DEMAND. 
Vide Limrratioxs—Srarcre or, 3. 


DEED. 

1, A bond to pay a certain sum, on or before a certain day, fora gold-mine, 
with a condition to the effect, that “should the miue prove valueless, the 
bond to be null and void, otherwise of full effect,” was Held to become 
absolute on the day named for payment, unless it has been ascertained 
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|» before the day that the mine was valueless, and it was error to admit evi- 
dence of tests and examinations made after the day fixed for payment. 
Gamble v. Beeson, 128. 
2. Avdeed of gift of slaves, taken into open court by the donor, and there 
_ acknowledged, for the purpose of registration, and, accordingly, registered, 
was Held to be delivered, and a written declaration on the same, after- 
wards, that it had not been delivered, and was not to have effect, did not 
invalidate it. Airey v. Holmes, 142. 

3. A paper-writing signed by the owner of land, acknowledging the 
receipt of a certain bond for money, for the “purchase of the cypress tim- 
ber,” on the land, with a further agreement, to let the purchaser have a 
certain length of time “to cut the timber off the land,” was Held to cre- 
ate an estate, so as to enable the purchaser to occupy the land and take 
the cypress timber for the time stated in the instrument. Jforing v. 
Ward, 272. 

4. A covenant, containing the terms of hiring a slave, and providing that 
the slave is not to go out of this State, does not mean that the party is to 
prohibit the slave from going out of the State at all events and urder all 
circumstances, but to forbid him from taking the slave out of the State to 
work, and to bind him to the use of all proper care and reasonable dili- 
gence in preventing him from escaping beyond its limits. Poyner v. 
Me Rae, 276. 

5. Where the maker of a deed handed it to a third person, without retain- 


ing any authority or control over it, it was Held to have been complete- 
ly delivered. Phillips v. Houston, 302. 
Vide Easement; Fixtures, 1, 2,3; Notice to quit; Recistration. 


DEPOSITIONS. 
It was held to be error to permit a deposition taken out of the State on 
monday of the term at which the cause was tried, to be read in evidence. 
Taylor v. Gooch, 404. 


DESCRIPTION OF THE THING STOLEN. 
Vide Inpicrment, 7. 


DETINUE. 
Vide Preapine, 1. 


DEVASTAVIT. 
A creditor cannot charge as a devastavit on an administrator an act 
done by his consent, and with his concurrence. Cain v. Hawkins, 192. 


DEVISAVIT VEL NON. 
Vide Cosrs. 


DILIGENCE, NEGLIGENCE, &c. 
1. The hirer of a slave permitted him to travel alone from the place at 
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which he was employed, to his master’s residence, a distance of eighty 
miles, (both places being within the State, with the Albemarle sound be- 
tween them,) of which occasion the slave availed himself to escape from 
the State and was never reclaimed; Held that this was not a want of 
ordinary care in the management of the slave, so as to subject — hirer 
to the loss. Woodhouse v. McRae, 1. 

2. A covenant that a slave is not to go out of this State, does not mean 
that the slave is not to go out of the State at all events, and under all 
circumstances, but to forbid him to take the slave out of the State to 
work, and to bind him to the use of reasonable diligence in preventing 
him from escaping beyond the limits of the State. Poyner v. McRae, 276. 


DIVORCE. 

1. In order to entitle a petitioner to a divorce under the 38th chap, of the 
Rev. Code, the charges contained in the petition ought to be in legal lan- 
guage, and to be articulate and certain as to acts, persons, times and 
places. Hverton v. Everton, 202. 

2. Cruelty towards the children of a wife by a former husband, especially 
if not charged as an intentional insult or indignity to her, is not a. ground 
for a partial divorce. bid. 

3. Ill breeding, coarse and insulting language, jealousy and charges of adul- 
tery, not accompanied with acts or threats of violence, or by am aban- 
donment of the marriage bed, were Held not sufficient ground for such a 
divorce, bid. 

4. Violent and cruel conduct in the husband in chastising slaves, near the 
sick room of his wife, whereby her indisposition was greatly aggravated, 
not charged as having been intended to annoy, harrass or insult her, was 
Held not sufficient to entitle her to relief. “Jbid. 


DWELLING-HOUSE. 
Vide Buretary. 


EASEMENT. 

Where a grantor of land reserves, for an “avenue,” out of the area con- 
veyed, a certain space, which had been used for the same purpose, it;was 
Held that the legal effect of the deed was to grant the soil, subject to an 
easement in the grantor. Hays v. Askew, 63. 


EJECTMENT. 

Where a person made a deed to another, conveying a life-estate in an un- 
occupied lot of land, and such life-tenant conveyed the premises in fee 
simple, it was Held that such purchaser is not precluded, by the rule of 
practice in ejectment, from denying the title of the vendor, beyond the 
life-estate conveyed, and the heirs of such vendor, can only recover by 
showing, either that their ancester had a deed for the land purporting to 
convey a fee, or that he was in possession of the premises claiming a fee. 
Worsley v. Johnson, 72. 

Vide Amenoment, 3; Bounpary, 1, 2, 3, 4, 5, 6,7, 8 








ESTATE. 
Vide Deen, 3. 


ESTOPPEL. ss 
1. In a suit brought to recover back money paid for the purchase of a forged 
promissory note, which had been taken without endorsement, it is not a 
ground of estoppel that the purchaser had obtained, to his use, a judg- 
ment against the ostensible maker, in favor of the supposed payee. White 

v. Green, 47. 

2. To raise an estoppel, the admission must be certain. Hays v. Askew, 63. 

3. An estoppel, as a general rule, does not grow out of a recital; to give it 
that effect, it must show that the object of the parties was to make the 
matter recited a fixed fact, as the basis of their action. bid. 

4 A, having a claim, with others, to certain slaves, joined in a suit for par- 
tition, wherein a certain slave is assigned to C. A became the adminis- 
trator of his brother, and was sued as such by B for a debt, and in this suit, 
B alleged this slave to belong to the estate of his brother, and it was so ad- 
judged by the court; the slave afterwards got back into the hands of A, 
and B sued for it as the administrator of one claiming under the title of 
C; it was Held, that B was notestopped to assert title under C. Houston 
v. Bibb, 83. 

5. A party who is estopped by the production of his own deed conveying 
the land in dispute, cannot show a better title acquired to him from an- 
other subsequently to his deed. Hassell v. Walker, 270. 

6. Where a guardian of infants gave a license to a party, to cut timber on 
the land of his wards, and the wards, in a suit against the guardian for a 
settlement, recovered the money received by him for a part of the timber 
so cut and carried off; it was Held, that they could not sustain an action 
of trespass against such party, for cutting and carrying off a portion of 
the timber. Burnett v. Beasley, 335. 

7. Where the plaintiff brought an action of trespass, q.c. f,, to which the 
defendant pleaded general issue, liberum tenementum, and which were 
found for the plaintiff, it was Held, in an action of ejectment, brought by 
the same plaintiff against the same defendant, for the same land, that the 
former finding did not estop the defendant from denying the plaintiff's 
title, for that the plaintiffs title was not put in issue by the pleadings, but 
only the defendant's. Stokes v. Fraley, 377. 

Vide Esectment. 


EVIDENCE. 

1. In a suit brought to recover back the purchase-money paid to the holder, 
without endorsement, of a note alleged to be forged, the ostensible maker 
of'such note is a competent witness to prove the forgery, although he 
had given to the ostensible payee a bond to indemnify him against the 
consequences of refusing to let his name be used in the collection of it 
by suit. White v. Green, 47. 
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2. One cannot produce his own declarations in evidence, though not ates 
ested at the time he made them. bid. 

3. The fact that the prosecutrix in a case against a negro slave, for an as- 
sault with an intent to ravish, had made an indecent exposure of her 
person to the other slaves belonging to the same owner, but which was 
not known to the accused at the time of the alleged offense, was Held 
not to be admissible in evidence. | State v. Henry, 65. 

4. The rejection of testimony tending to prove a fact, which fact is assumed 
by the court as being proved, is not error. Thompson v. Morris, 151. 

5. Upon a special contract for the sale of a slave at a given price, in a suit 
brought for the price, the purchaser cannot give in evidence, that the 
slave was unsound and worthless. His remedy is by action for a deceit 
or on a warranty of soundness. Baines v. Drake, 153. 

6. In an action of trover for the conversion of a personal chattel, if the de- 
fendant does not rely upon a title in himself adverse to that of the plain- 
tiff’s vendor, such vendor is a competent witness for the plaintiff to 
prove the sale to him. Wetmore v. Click, 155, 

7. Where a slave was indicted for murder, with two others as accessories, 
and they being all surrounded by an angry and threatening crowd of 
people, and being in irons, the principal was struck in the face by one 
much excited, and bidden to tell all about it, and the defendant was bid- 
den to tell about it, or they (the crowd) would hang him ; it was Held 
that confessions made within an hour of these demonstrations, the crowd 
still continuing, were inadmissible. State v. George, 233. 


8. A Judge has not the right to compel a defendant, in a criminal prosecu- 
tion, to exhibit himself to the inspection of the jury, for the purpose of 
enabling them to determine his status as a freenegro. State v. Jacobs, 259. 

9. One of the several partners of a firm (a party to a suit) can make a good 
release, under seal, to an interested witness, and such release will dis- 
charge the witness from all liability to the rest of the firm. Crutwell y. 
De Rossett, 263. 

10. Where confessions, which had been illegally elicited from one accused 
of a homicide, were pronounced to him, by the person obtaining them, 
to be illegal and wrongfully extracted, and he was informed that such 
confessions could not be used against hin, and he was fully cautioned 
against making further confessions, it was Held that voluntary confes- 
sions, subsequently made by the prisoner, were admissible. State v. 
Gregory, 315. 

11. The notes of an attorney, taken on a former trial of the same cause, of 
the testimony of a deceased witness, which he swears he believes to be 
correct, though he does not remember the evidence, independently, were 
Held, to be admissible evidence. Ashe v. De Rossett, 299. 

12. Either of the two copies of an order appointing an overseer of a road, di- 
rected by law to be issued by the clerk, isa proper and sufficient evi- 
dence of the overseer’s appointment. Thompson v. Kirkpatrick, 366. 

13. Where a party, who was alleged to have made a frandulent conveyance, 
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remained in possession of the property after the conveyance, what. he 
said about the nature of his possession, was Held to be competent in im- 
peachment of the conveyance. Jfarsh v. Hampton, 382. 

14, In an action against the owner of a vessel, for failing to deliver goods 
according to his written contract, which excepted in his favor the dan- 
gers of the sea, the master in charge of the vessel was Held to be com- 
petent to prove that the goods were lost in consequence of a storm at 
sea. Willard v. Carter, 395. 

15. Where a written instrument went into the hands of a person who left 
the State, and there was no evidence that it had been lost or destroyed, 
it was Held that giving notice to the opposite party to produce it on the 
trial, would not make it competent to introduce secondary evidence of 
its contents. McCracken vy. McCrary, 399. 

16. The declarations of a previous owner of land as to its, boundaries, are 
competent against one claiming under him. Cansler v. Fite, 424. 

Vide Juncr’s Cuarcer, 15, 17; Seat; Sctenrer; Trrar. 


EXECUTOR. 

1. An executor appointed in the State where the testator was domiciled, 
may accept the office in such State and renounce it in this State, and an 
administrator cum, tes. an. appointed to take charge of assets here, has 
lawful authority to sue in this State. Hooper v. Moore, 130. 

2. Where a slave is directed, in a will, to be sold after the expiration of a 


life-property therein, the executor is the proper party to make the sale, 
though not specially directed so to do. Baines v. Drake, 153. 

3. Where power is given by a will to two executors to sell a slave, and one 
of them makes a parol sale, accompanied by a delivery, which is after- 
wards concurred in by the other executor, the authority is well executed. 
Ibid. 


EXECUTION. 
Vide Amenpment, 2; ORDER OF SALE. 


FIERI FACIAS—WHEN ISSUED. 
Vide Ixpicrent, 6, 7. 


FIXTURES. 
1. Stills, put up for distilling, incased in brick and mortar-work, are fixtures 
that pass by a deed conveying the fee. Bryan v. Lawrence, 337. 
2. A large copper kettle, put up for cooking food for hogs, incased in brick 
and mortar-work, is a fixture that passes with the land. bid. 
3. Rough plank, put into a gin house to spread cotton seed upon, though 
not nailed down, is a fixture that passes in like manner. bid. 


FRAUDS—STATUTE OF. 
1. A promise to pay the debt of another, superaded to the original debt 
which still remains in force, is within the statute of frauds, and will not 
sustain an action. Britton v. Thrailkill, 329. 
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2. A promise to pay the debts of a third person, cannot be sued-on to re- 


cover each debt separately, but one action should be brought for the whole 
together. Ibid. 


FRAUDULENT CONVEYANCE. 
Vide Evipence, 12. 


FORMER JUDGMENT. 
Vide Estorpst, 7. 


FORNICATION, &c. ° 
In an indictment against two for fornication and adultery, one may be con- 
victed and punished without, or before, any conviction of the other — 
State v. Parham, 416. 


FREE-NEGROES. 

It was held not to be error in a Judge to instruct the jury that, according to 
the 79th sec. of 107th chap. of the Rev. Code, “a person must have in his 
veins less than one sixteenth part of negro blood, before he will cease to 
be a free negro, no matter how far back you had to go to find a pure ne- 
gro ancestor.” State v. Chavers, 11, 

Vide Inpicrment, 1. 


GUARDIAN AND WARD. 
Vide Estorren, 6. 


HARBORING RUNAWAY SLAVES. , 


To subject a party, under the statute of 1856, Rev. Code, ch. 34, sec. 81 
for harboring a runaway slave, the act must be done secretly, as well as 
fraudulently. Young v. McDaniel, 103. 


HEIRS, CHILDREN, &c. 
Vide Remarnper, 2, 3, 4. 


HIGHWAY ROBBERY. é 

It appeared that while the prosecutor and prisoner were examining a bank- 
note, which the latter had produced, the prosecutor felt the prisoner's 
hand in his pocket on his pocket-book, and immediately seized his arm, 
the prisoner at the same time snatching the bill, a scuffle ensued, in which 
the prosecutor was thrown down, and the prisoner escaped with the pock- 
et-book and bank-note, Held (Batt.e, J., dubitante,) not to be robbery, 
but only a case of larceny. State v. John, 163. 


HOMICIDE. 

1. Where a Judge charged the jury that if one person inflicts a mortal wound 
and before the assailed person dies, another person kills him by an inde- 
pendent act, the former is guilty of murder, it was Held to be error.— 
State y Scates, 420. 

2. Where the deceased took hold of the bridle-rein of a horse, on which the 
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prisoner was mounted, (who was about to go home from the place where 
they were,) and held it foreibly for from ten to forty-five minutes, in spite 
of the efforts of the prisoner to loosen the rein, and the prisoner, at the 
end of that time, struck the deceased with a gallon-jug of molasses, which 
he casually had in» his hands, several violent blows, the first of which 
knocked the deceased down; on death ensuing from these blows, it was 
Held to be manslaughter and not murder. State v. Ramsey, 195. 

Vide Juper's Cuarer, 1, 2, 13. 


HUSBAND AND WIFE. 

1. Where a father made a deed and delivered it to his daughter, an infant 
which he tried to revoke, the holding of the property by the father, was ad- 
verse to the rights of the donee, and prevented the ownership from vest- 
ing in her husband during her coverture, ahd after his death, the right o 
action survived to her. Airey v. Holmes, 142. 

2. If a husband and wife live apart, and one having notice that the hus- 
band does not hold himself liable for debts of the wife's contracting, trusts 
her for necessaries, he cannot recover for them against the husband, with- 
out showing that the wife had good cause for the separation. Pool v. 
Everton, 241. . 

3. A husband can maintain an action of ejectmennt on a separate demise by 
himself, though he hold under a deed to himself and wife. . Zopping v 
Sadler, 357. 


Vide Preapixe, 3. 


, 
IMPRISON MENT—CLOSE. 


Vide Inso.vent pesror, 1. 


INCREASE OF SLAVES, 


Vidé Jupicrat TRANSFER. 





INDEBITATUS ASSUMPSIT. 
Where a grand-son was raised and cared for by a grand-father, till he was 
years old, the relation rebuts the implication of a promise to pay 
for Work done by the boy upon his grand-father’s farm. Hudson v. 
Lutz, 217 
Vide Coyrract, 10. Huspaxp anp Wire, 2. 


INDICTMENT. 

1. An indictment charging the defendant, as a “ free person of color,” with 
carrying arms, cannot be sustained; for the act (66 sec. 107 ch. Rev. 
Code,) is confined to “ free negroes.” State y. Chavers, 11. 

2. The finding of a new bill of indictment for the same felony, varying the 
terms in which the offence is charged, is simply adding a new count, and 
the whole constitutes but one proceeding; an order, therefore, for the 
removal of a cause, applies to the several bills that have been found 
against the defendant. State v. Johnson, 221. 
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8. Where one count in a bill of indictment charges the offence to have 
been committed in one county, and another count charges it in another, 
the general rule is, that the counts are repugnant, and the indictment, 
will be quashed on motion, or the prosecutor be compelled to elect which. 
he will proceed on. bid. , 

4, Where a new county is established, by an act of Assembly, out of part 
of an old one, and the act provides that felonies committed in that terri- 
tory which is now the new county, shall be tried in the Superior Court 
of the old county, there is no repugnancy in charging it to have been 
committed in these two counties, severally, in different counts of the 
indictment. bid. 

5. The allegation of the want of a license, in a bill of indictment, for selling 
and delivering spirituous liquor to a slave, must be proved on the part of 
the State. State v. Evans, 250. 

6. An indictment for lancery, charging, in one count, the thing stolemto be 
“a certain writ of fi. fa. belonging to the Superior Court,”—in another 
count “a certain process of and belonging to the Superior Court,” and in 
a third “a certain record of and belonging to the Superior Court,” is too 
vague to authorise a conviction under it. State v. McLeod, 318, 

7. An allegation in a bill of indictment, charging that the defendant stole a 
fi. fa. issued from the Superior Court office is not sustained by proof that 
the ji. fa. was made out, but retained by the clerk, at the instance of 
the defendant, until the amount was paid to him. bid. 

Vide Foryication anp Aputtery ; Tott-Disnes. 


INSOLVENT DEBTOR. 

1. The discharge of a debtor from prison, under the first section of the 59th 
chapter of the Revised Code, (that is, where he shall have remained in 
prison twenty days and been discharged by two magistrates out of court) 
does not protect the debtor from arrest at the instance of any other cred- 
itor than the one at whose suit he was imprisoned; though such other cred- 
itor had notice of the debtor's application to be discharged. Griffimey. 
Simmons, 145. ._ = 

. Upon the surrender in court of a principal, by his bail} it is suffigient to 

entitle the plaintiff to have the former committed to custody, that the 
affidavit filed by him, alleges “that the defendant is about to remove 
from the State.” The Farmers Bank v. Freeland, 326. 

3. In the twenty days within which, under the 8th sec. 59th ch. Rev. Code, 
a ca. sa. must be executed, Sunday was held to be inclusive. Drake y. 
Fletcher, 440. 

Vide Apreat, 3. 


JUDGE'S CHARGE. 
1. To submit a hypothesis to the jury, in the absence of ‘proof tending to. 
establish it, is error. State v. Harrison, 115. 
2. Because one of two men was killed by a gun-shot wound, and the other 
had marks of violence on his head, it does not follow, in the absence of 
2 
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‘proof as to who committed the act, that the latter was guilty of murder. 
Tid. 





3. In stating a view of a homicide case, as an alternative view for one sup- 
posed to be rejected because the testimony supporting it was conceded 
to be discredited, it is error so to state the alternative proposition as toleave 
the jury to bring into their consideration the discredited testimony. Ibid. 

4. To instruct the jury, that “if the prisoner went to a house, carrying a 
deadly weapon, with the purpose of provoking a fight if he found a cer- 
tain person there, and did so, he was guilty of murder, although the de- 
ceased made the first assault,” was Held to be error. Ibid. 

5. Unless there be some reason given why the Judge should remark upon 
the testimony of a particular fact, he may properly decline such a request. 
Findlay v. Ray, 125. 

6. Where, in the course of a long investigation, a point, upon which the 
Conrt had been requested to charge, was forgotten, but at the end of his 
charge, his Honor asked the counsel, on both sides, if there was any oth- 
er matter upon which they wished instructions, who both answered in 
the negative, the omission was Held not to be a good ground of excep- 
tion. Gillespie vy. Shuliberrier, 157. 

7. Where the instruction asked for by counsel impliedly assumes as true a 

. fact that has not been proved in the case, it is not error in the court to 
refuse it. Chaffin v. Lawrance, 179. 

8. A right verdict on the question of negligence will cure a wrong charge 
by the court on that point. bid. 

9. It is not giving undue weight to the statement of a witness, for the 
Court, in its charge, to make an explanation protecting him from unjust 
animadversions of counsel, especially where the erroneous ruling of the 
Court had afforded the occasion of animadversions. State v. Whit, 224. 

10. Whether the misconduct complained of by an employer against an over- 
seer, was a sufficient ground for discharging him, is a matter to be de- 
termined by the Court. Hendrickson v. Anderson, 246. 

10. Where evidence was given to the Court, in presence of the jury, of con- 
fessiOns illegally obtained, and afterwards the Judge rehearsed the evi- 
defice thus given, for the purpose of cautioning them against permitting 
it to have any effect upon their minds, except to weaken the force of 
voluntary confessions subsequently made, it was Held not to be error. 
State v. Gregory, 315. 

12. Where a person had been sent for a physician, and not finding the one 
sent for, had spoken to another, and on the arrival of the latter, before 
the service was performed, the manner of his employment and the 
nature of the service were talked over and explained to the patient in 
the presence of the physician, in an action brought by the physician 
against the messenger, it was Held not to be error in the Judge to leave 
it to the jury to say whether he had been informed beforehand whom 
he was going to see, and for what purpose; and if he was so informed, 

the messenger would not be liable. Smith v. Riddick, 342. 
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13. Where the facts, relied on to convict, were not a series of ‘dependent 
circumstances, it was Held not to be error for the Court to instruct the 
jury that, though the State had failed to establish any one, or more, of 
the facts relied on for conviction, yet, if enough had been shown to sat- 
isfy them, beyond a rational doubt, of the defendant's guilt, it would 
be their duty to convict. State v. Frank, 384. 

14. Where the error complained of was in no degree prejudicial to the cause 
of the defendant, it was Held not to be a ground for a venire de novo.— 
Ibid. 

15. Where a Judge presents a case to the jury in an aspect not authorised 
by the evidence, and lays down a principle of law as applicable thereto, 
and as governing the case, it was Held tobe error. Smith v. Sasser, 388. 

16. Because the Judge, on an examination before him, has decided that a 
party, offered as a witness, was a joint owner of the property sued for, 
and therefore incompetent as a witness, it is no ground for him to non- 
suit the plaintiff, and the cause should proceed before the jury as if no 
such fact had been adduced to the Court. Scott v. Brown, 406. 

17. Where a part of the declarations of a party confess a prima facie cause 
of action, and another, matter tz avoidance, it was Held not to be error 
in the Judge to instruct the jury that, they might reject the latter decla- 
rations, if they believed them untrue, and find a verdict for the plaintiff 
on the former part. Rankin v. Thomas, 435, 

Vide Screnter. 


JUDICIAL TRANSFER. 

Where a defendant in an action of replevin, upon a recovery had against 
him, pays the damages assessed for a female slave, this is a judicial trans- 
fer of such slave, under Rev. Stat. ch. 101, sec. 5, but not of a child she 
had after the wrongful taking and during the pendency of the suit.— 
Houston v. Bibb, 83. 


JURISDICTION. 

To antedate a credit so as to produce the effect of reducing the amount due 
on a note, to a sum within the jurisdiction of a justice of the peace, is an 
evasion of the law, and such jurisdiction will be ousted of the case on a 
plea in abatement. Ramsour v. Barrett, 409. 

Vide Inpicrment, 4 

LARCENY. 

Vide Hicuway Roppery. 

LAWS OF ANOTHER STATE, 
Vide Lex Loct. 


LEX LOCL 
A will made in another State, which is there subject to be construed by the 
same rules of the common law, will have the same construction as if it 
had been made in this State, unless it appear by judicial decisions, or by 
the opinions of men learned in the laws of that State, that a different 
construction would there prevail. Worrell v. Vinson, 91. 





No court takes judicial notice of the law of another State or of a foreign coun- 
try, but it must be proved, as a fact, to the court ; and when thus proved, 
it is the duty of the court to instruct the jury as to the meaning of the 
law, its applicability to the case in hand, and its effect on the case; and 
it is error to refer the whole question to the jury without such instruc- 


tions. Hooper v. Moore, 130. 
Vide Remarmper, 6. 


LIBERUM TENEMENTUM. 
Vide Esrorrst, 7. 


LICENSE. 
Vide Inpicrmenrt, 5. 


LIEN. 

A wharfinger has a double remedy for his wharfage, i. e., a lien on the ar- 
ticle and a personal lien or claim on the owner. If the owner of the ar- 
ticle sells it, and gives notice to the wharfinger of such sale, on tendering 
the wharfage then due, he is discharged from liability for future wharfage 
Wooster v. Blossom, 244. 

Such notice may be given either verbally or by a delivery order. Ibid. 

Vide Orper or sate. Pawy. 


LIMITATIONS—STATUTE OF. 

1, The statute of limitations to an action for the breach of a warranty of 
soundness, does not begin to run from the time when an injury befals the 
purchaser in consequence of the unsoundness, but from the date of the 
contract. Baucum y. Streater, 70. 

2. The judicial transfer of the mother does not transfer her increase, nor « 
does the adverse holding of the mother, in such cases, for three years, 
create a bar, under the statute of limitations, as to her child. As to it, 
the statute only runs from its birth. Houston v. Bibb, 83. 

__ 8, A promissory note, payable on demand, is due immediately, and the stat- 
ute of limitations runs from the date. Caldwell, v. Rodman, 139. 

4, Seven years’ adverse possession, with color of title, reckoned from the 
day the authority began, would bar a right created under a power because 
the power and the estate are regarded as the same thing. Rodgers y. Wal- 
lace, 182. 

5. Where the account, on which an action was brought, was read over to 
the defendant, who said, “he supposed it was right, and was willing 
to settle, and give his note, but he thought the plaintiff had not given him 
all the credit to which he was entitled,” it was Held that these expres- 
sions did not amount to a new promise, so as to rebut the statute of lim- 
itations. fills v. Taber, 412. 

6. Where the bargainor in a deed remained in possession, without any un- 
derstanding or permission from the bargainee, and while thus in posses- 
sion, made a deed to another, and such second bargainee entered and held 





the land for seven years, claiming it as his own, it was Held that the pri— 
or bargainee was barred. Reynolds v. Cathens, 437. ; 
Vide Morteace. 


LIQUOR—SALE OF 
Under the act of Assembly, forbidding a credit of more than ten dollars for 
liquors sold, (Rev. Code, ch. 79, sec. 4,) it was Held that aero 
is iucluded. Kiser v. Randleman, 428. 


LUNACY. 

Where it was proved that the defendant, for some time previously, was de- 
pressed and low spirited, and affected by a monomania or insane delusion 
that his lands were wearing out and his plantation and buildings going to 
ruin and that he was threatened with starvation and the poor-house, it 
was Held that this was not such a state of lunacy as to throw upon the 
other side the onus of showing that an act was done in a lucid state of 
mind. (Gillespie v. Shullibarrier, 157. 


MANDAMUS. 

1. A petition for a mandamus, alleging a contract between the petitioner 
and the justices of a county, by which he was to be paid a certain sum 
for building a court-house, and a certain other sum for building a jail, “ in 
monthly instalments, for lumber and work,” and praying for a writ of 
mandamus to compel the payment of what is due, without averring that 
any particular sum is due, is defective. McCoy v. the Justices of Harnett 


County, 265. 

2. A writ of alternative mandamus, commanding the defendants to provide 
the means, and pay whatever sum is now due, without an allegation that 
any particular sum is due, is defective. bid. 

3. Where it appears from a contract for erecting a public building, sought 
to be enforced by a mandamus, that the work was to be done under the 
direction of a superintendent, who was to make monthly estimates of 
work done and materials furnished, and to certify the same, and that the 
contractor was to be paid monthly on the production of such certificates, 
a petition for a mandamus, and a mandamus commanding payment to be 
made, without averring the existence of such certificates, or accounting for 
their non-production, is defective. bid. 

Where a petition for a mandamus, and a writ issued in pursuance thereof, 
are defective in substance, they will be quashed on motion, at the cost of 
the petitioner. bid. 


MANSLAUGHTER. 
Vide Homictpr. 


MARKED TREES. 
Vide Bounpary, 1, 2, 4, & 


MASTER OF A VESSEL 
Vide Evinence. 14. 








MILLS. 
Vide Tott-Drsnes. 


MORTGAGE. 

A mortgagee, who has had seven years’ possession of the mortgaged premi- 
ses previously to the entry of a defendant, who is a stranger, can recover 
possession, whether the mortgage debts have been paid or not. Bennett 
v. Williamson, 307. 


NAVIGATION—RIGHT OF. 

1, The right of navigation, being of most importance to the public weal, is 
paramount to all conflicting rights. Davis v. Jerkins, 290. 

2. The Act of Assembly, Rev. Code, chapter 101, section 28, requires af 
the owner of a toll-bridge, not only to erect and keep in good repair a 
draw sufficient for the purposes of a free navigation of the stream, but 
also to provide the means of raising it, and to have it raised whenever 
steamboats and other vessels are passing it. bid. 


NEGLIGENCE. 

1. For an overseer to be very often at grog-shops in the neighborhood of 
the farm that he had engaged to superintend, drinking spirits and amus- 
ing himself during the business hours of the day, is at least, ordinary neg- 
ligence in the discharge of the duties of an overseer. Fly v. Armstrong, 
339. 

2. Where a sheriff had a writ against a resident of another State, who was 
known by him to be in his county upon a temporary visit, and such 
sheriff was also informed by one of whom he enquired, that the per- 
son sought would be at a particular place, near the county line, on a cer- 
tain day mentioned, on his way out of the State, and he failed to be pre- 
sent on the day mentioned, when, if he had been there, he might have 
arrested the defendant, and showed no reasons for not going there, it 
was Held to be negligence. Murphy v. Troutman, 379. 

Vide Conrract, 6; Snerirr, 4; Dizicence, 1, 2; Woops—ririne or. 


NEGOTIABLE PAPER. 

1. A mercantile instrument, given in a partnership name, binds all the part- 
ners, unless the person who takes it knows, or has reason to believe, 
that the partner who made it was improperly using his authority for his 
own benefit to the prejudice of the other members. <Abpt v. Miller, 32. 

2. Where a new partner came into a firm, and the same business was car- 

\emied on at.the same place as by the old firm, and one of the members of 
the new firm gave a mercantile instrument in the name of the new firm, 
to secure a debt due by the old firm to one of its workmen, which was 
regularly entered on the books of the new firm, it was Held that the onus 
of proving that that paper was given in bad faith, and that the receiver 
of it knew, or had reason to believe it, rested upon the defendant. bid. 

3. A promissory note, payable on demand, is due immediately, and the 
statute of limitations runs from the date. Caldwell v. Rodman, 139. 








INDEX. 


NEW PROMISE. 
Vide Limrratrons—Srarvre or, 5. 


NONSUIT. 
Vide Jupce's Cuarcr, 16. 


NOTE—FOR ACCOMMODATION. 
1. A note, made payable to the cashier of a bank, negotiable and payable at — 
that bank and two others in the same town, not founded on any dealing 
between the payee and makers, endorsed in blank by the payee, without 
value, and without recourse, shows that it was made to be discounted and 
has no validity as against the sureties, unless it is thus discounted.— 
Southerland v. Whitaker, 5. 
2. It could not be recovered in the name of the payee, or his endorsee, for 
the want of a consideration. bid. 
3. Such a note is distinguishable from a note or bill founded upon a real 
transaction and evidencing real indebtedness; for in that case, though 
made negotiable at a bank and not discounted, such a note is valid. bid. 


NOTES OF AN ATTORNEY. - 
Vide Evivence, 11. 


NOTICE TO TAKE DEPOSITIONS. 
Vide Deposirions. 


NOTICE TO QUIT. 

A deed, granting a lease of land for the purpose of being explored for min- 
erals, wherein the rent is made payable quarterly, and a forfeiture is cre- 
ated by a non-user for a year, but with aright in the lessees to discontin- 
ue their operations at any time, nothing more being said as tothe duration 
of the lease, was Held to convey an estate from year to year, and that six 
months’ notice to quit was necessary, before the lessors could terminate 
the lease. Patton v. Aaley, 440. 


NOTICE TO PRODUCE PAPERS. 
Vide Evivence, 15. 


NOTICE TO A WHARFINGER. 
Vide Lien. 


NUDUM PACTUM. 
Vide Conrract, 8. 


NUNCUPATIVE WILL. 

A nuncupative will of property beyond two hundred dollars, witnessed at 
one time by one witness, and the same declaration made at another time 
witnessed by another witness, is not conformable to the statute requiring 
ing nuncupative wills to be proved by two witnesses, and cannot be es- 
tablished. Wester v. Wester, 95. 


ONUS PROBANDL 
Vide Suzriry, 4, Lunacy. 
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ORDER OF SALE. 

A deputy sheriff had a justice’s execution in his hands, which he levied on 
certain articles of personal property, and upon the defendant's land ; some 
of these articles he sold and properly applied the proceeds; as to the rests 
he returned, that they were not sold for the want of bidders, being claim- 
ed. by different members of the defendant's family ; the office of his prin- 
cipal having expired, as a deputy of the new sheriff, before the return day 
of the execution, he made an endorsement on the execution, that the levy 
was “renewed,” and returned it, with both endorsements on it, to the 
County Court, where (on notice) an order of sale was obtained; Held 
that such order was valid. Zysor v. Short, 279. 


ORDINARY CARE. 
Vide Dinicence. 


OVERSEER. 
Vide Cowrracr, 5. 


OVERSEER OF A ROAD. 
Vide Evivence 12. 


PARTNERS, 
Vide Evimence, 9; Necotraste Parer, 12, Rerease; Set-orr, 1. 


PARTY—PROTECTION OF. 
Vide Eviwexce, 8. 


PARTIES TO A SUIT. 
Vide Preaprxe, 1. 


PARTITION. 

In a petition for a partition of land, in a court of law, where the defendant 
denies the tenancy in common by a plea of sole seizin in himself, the pro- 
per course is for the court to try the question of title thus raised, and nt 
to force the plaintiff to resort to an action of ejectment for that purpose. 
Purvis v. Wilson, 22. 


PAWN. 
By giving up the thing pawned to the pawnor, though for a special purpose, 
the pawnee loses his lien, as between himself and one that bought it from 
the pawnor. Bodenhammer v. Newsom, 107. 


PAYMENT. 
Vide Conrract, 12. 


PENAL ACTION. 
Vide Pixapine 2; Saenirr, 2, 3. 


PERSONAL PROPERTY. 
Turpentine run inte boxes (cut into the trees) is personal Property: Branch 


«. Morrison, 16. 
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One who is possessed of land, though he has no title to it, is the true owner 
of turpentine produced by his labor and cultivation and run into boxes, 
and he can maintain trover for taking it from them. bid. 


PLEADING. 

I. An action of detinue cannot be maintained by one of several tenants 
in common of a chattel, even though the defendant should fail to plead 
the non-joinder of the others in abatement, and the objection, may be 
taken upon the general issue or by demurrer, or by motion in arrest of 
judgment. Cain v. Wright, 282. 

2. The penalty of $500 given by Rev. Code, ch. 105, sec. 17, may be sued 
for in the name of the person bringing the action alone, and he need not 
set out that any one else is to share the damages with him; as that is 
shown by the actitself. Martin v. Martin, 346. 

3. A husband can maintain an action of ejectment on a separate demise by 
himself, though he holds under a deed to himself and wife. Topping v. 
Sadler, 357. 

Vide Manpamvus, 1. 


POSSESSION—ADVERSE. 
Vide Huspanp anp wire; Lonratiens, Statute or 4, 6; Warrant. 


POWER. 
A power to sell land, conferred on an executor, by will, is a common-law 
authority. It is an appointment that operates as a designation of the 


person to take under the will, and the purchaser is in under the wall. 
No seisin is necessary to serve the power, and no adverse possession, 
short of seven years, under color of title, will stand in the way of its ex- 
ecution. odgers v. Wallace, 181. 

Vide Executor, 2, 3. 


RRACTICE. 
An error in dismissing a suit for the supposed want of a prosecution bond, 
cannot, at a subsequent term, be taken advantage of by motion, but only 
by a writ of error. Arrowood v. Greenwood, 414. 
Vide Forsicatioy, &c.; Jupce’s Cuarce, 16; Partition; Propucrion or 
papers; Service or Process. 


PRESUMPTION. e 
The endorsement, by an obligee, of a payment, within ten years from the 
time of a note’s falling due, is not evidence to rebut the presumption of 
payment, and the death of the obligee, shortly after making the eutry, 
does not alter the case. Williams v. Alexander, 162. 
Vide Serriement. 


PRIVATE WAY. 
Vide Roap. 


PROBATE. 
Vide Recistratron. 





PRODUCTION OF PAPERS. 
1, This Court will not pass upon the prepriety of discharging a rule for the 
production of papers, under the 82d section of 31st chapter of Rev. Code, — 
unless the facts are stated upon which the application is based. 
2. An affidavit produced to the Court below, is not a statement of the facts 
necessary to sustain such an application, but it is only evidence offered to 
enable the Court to ascertain the facts. Maxwell vy. McDowell, 391. 


PROSECUTION BOND. 
Vide Practice, 


PROVOCATION. 
Vide Homicinr, 2. 


PUBLICATION OF A DEED. 
Vide Wit. 


READINESS AND ABILITY TO PAY. 
Vide Contract, 2. 


RECITAL. 
Vide Esrorret, 3. 


REGISTRATION. 
A deed of trust, executed in another State conveying land and other prop- 


erty situated in this State, which was acknowledged before a commis- 

sioner for this State resident in the other State, and which, on being pre- 

sented to the clerk of the county court of the county where the property 

was situated, was adjudged by him to have been duly proved, and was 

ordered by him to be registered, which was also done, was Held to have 

been duly authenticated. Simmons v. Gholson, 401. 
Vide Dexp, 2. 


RELEASE. 

Where one, of two partners, who had entered into a contract to do a job 
of work according to specifications, executed an instrument, under seal, 
certifying that the contract was forfeited on their part, and that there had 
been a settlement and payment to him, of a certain sum as a “ present,” 
it was Held that such instrument amounted to a release, and took away 
the cause of action as to both partners. G@ates v. Pollock, 344. 

Vide Evinence, 9. 


REMAINDER—LIMITATIONS IN. 

_ L.. Where a testator devised land to his daughter and ber children, she hav- 
ing children, at the time of the making of the will, who survived the tes- 
tator, nothing appearing in the will to manifest a contrary intention, it 
was Held to be the intention of the testator, that the daughter and her 
children should take a joint estate in fee. Moore v. Leach, 88. 
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2. A bequest of a fund to A and B and their lawfully begotten heirs, there 

being nothing in the will to control the technical meaning of the words, 

gives it to them absolutely, to the exclusion of a child of B. Worrell v. 
Vinson, 91. 

3. Where a bequest was made to a trustee, in trust for A and B and their 

“lawfully begotten heirs,” the trust being an executed one, is subject to 

to the same construction as if the bequest had been of the legal estate. 


Ibid. 

4. A limitation as follows: “ But should my wife die without heirs of her 
body, then at her decease, the whole of the property to go to the use and 
benefit of my daughter,” was Held to be good as to the remainder; for 
that the restriction to the time of the wife’s decease prevented the limi- 
tation over from being too remote. Baker v. Pender, 351. 

5. A limitation over, upon the contingency, that the first taker “shall die 
under age, or without leaving children,” fails, if the first taker arrives at 
full age, although he may afterwards die without leaving children. Black 
v. McAulay, 375. 

6. A limitation over of property, in this State, after an indefinite failure of 
issue, by a will made in another State, is too remote; as the common law 
is presumed to prevail in such State. bid. 


REMOVAL OF A CAUSE. 
Vide Inpictment, 2. 


RENUNCIATION. 
Vide Execvror, 1. 


RESERVATION. 
A grant or gift of chattels by deed, with a reservation of a life-estate to the 
grantor, or donor, will pass nothing. Lance v. Lance, 413. 
Vide Easement. , 


RETURN—FALSE, BY A SHERIFF. 
Vide Suertrr, 1, 2, 3. 


REVOCATION. 
Vide Wm, 


ROAD. 

Where it was shown that a road had been opened by the award of a church, 
upon a controversy between two of its members, for which the applicant 
for the road was to pay the owner of the land a price in money, and thst 
such applicant had used the said road, as of right, for more than twenty ~ 
years, it was Held that it was prima facie but a private road, and that a * 
long and general usage of it by the public, in the absence of any evidence 

- of a proceeding in Court to lay it out, or appoint overseers on it, was not 
sufficient to give it the character of a publicroad. Davis v. Ramsey ,236 








ROBBERY: 
Vide Hicuway Rosnery. 


SATISFACTION. 
Vide Conrracr 12. 


SCIENTER. 

1. In an action for a deceit in the sale of a chattel, the defendant may up- 
on the question as to his knowledge of unsoundness, give in evidence 
what was told him by the person from whom he purchased it. Hinson 
v. King, 393. 

2. Where a witness could not say whether a conversation, as to the un- 
soundness of an animal sold, took place before or after the sale, it was 
Held that the Judge, on the trial, gave proper instruction in telling the 
jury that upon the question of the scienter, the evidence amounted to 
nothing. bid. 


SEAL AFFIXED BY AN AGENT. 

Where the agent of a corporation signed his name to an obligation to pay 
money, with his private seal affixed, it was Held, that although the in- 
strument did not become the covenant of the corporation, yet it was ev- 
idence of a contract, on proof of theagency. Osborne v. The High Shoals 
Company, 177. 


SECONDARY EVIDENCE. 
Vide Evinence, 15. 


SETTLEMENT. 
A settlement of accounts between parties is presumed to have taken in all 
matters of charge and discharge, then due, on both sides, Kennedy v. 
Williamson, 284. 


SET-OFF. ; 

1. Where one partner executed a bond in the name of the firm, under seal, 
for a debt due by the firm, in an action by the obligee on such bond, a 
debt due by the obligee to the firm is a good set off, notwithstanding the 
plaintiff is allowed to enter a nol. pros. as to one of the firm, and proved 
that on the partner retained as defendant, signed the instrument. Sellers 
v. Streater, 261. 

2. A, held a note on C, which was assigned after it was due, on which the 
assignee sued C, it was Held that a note, which C held upon A, with an- 
other obligor B, was a good set-off. Hurdle v. Hanner, 360. 


™, SERVICE OF PROCESS. 
* © The service of process authorised to be made on a director of a corporation, 
under the 24th sec. of 26th ch. of the Revised Code, as applied to the 
Bank of Cape Fear, means one of the eleven principal directors, annual- 
ly elected by the stockholders, and not a director appointed by the au- 
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thorities of the bank for its branches or agencies. Webb v. Bank of Cape 
Fear, 288. - : 


SHERIFF'S SALE. 
Where a bidder for land at a sheriff's sale, failed to pay the money bid, which 
fact was returned upon the the execution, and a new process issued to sell 
the land, under which it was sold for a less price than was bid at the former 
sale, it was Held that the sheriff was not entitled to recover the difference 
between the sum bid at the former sale, and that for which it sold at the 
second sale. Grier v. Yontz, 371. 
Vide Orper OF SALE. 


SHERIFF. 

1, Where a sheriff returns upon a fi. fa., two credits for money received 
thereon, at different times, and, suppressing a third credit, returns not 
satisfied, it was Zeld that such return was false, and subjected him to the 
penalty of $500, under Rev. Code, ch. 105, sec. 17. Martin v. Martin, 346. 

2. The penalty given by the 105th chapter, 17th section of the Revised 
Code, for making a false return of process, applies to process in civil cases 
only, and not to that in criminal proceedings. Martin v. Martin, 349. 

3. The return of “not to be found” on a capias, is not true, because of the 
defendant's being out of the State at the time the return is made, if the 
officer had an opportunity of making the arrest previously, while the 
process was in his hands. bid. 


4. Where a sheriff is shown to be guilty of negligence in failing to serve a 
writ, the onus of proving that the defendant, in the writ, was insolvent 
devolves on him. Jurphy v. Troutman, 379. 


SLAVES. 
Vide Deep. 


SLAVES—SELLING SPIRITS TO. 
Vide INpictment, 5. 


SUBMISSION TO AN AWARD. 
Vide Amenpment, 5. 
SUBSCRIPTION. 
Vide Contract, 12. 


SUNDAYS. 
Vide Inso.vent Desror, 3. 


SUPREME COURT. 
Vide Writ or Error. 


SURRENDER. 
Vide Insotvent Destors, 2. 
TENANCY IN COMMON OF A CHATTEL. 
Vide Pieapine, 1. 





TENDER. 
Vide Cowrracr, 2,4; Vide Desp, 3. 


TENANCY. 
Vide Luatarioys, Stature or 6; Norice To quit. 


TITLE. 
Vide Esecrumenrt. 


TIME OF DELIVERY. 
Vide Conrract, 3, 4, 13. 


TIME IN WHICH TO EXECUTE A CA. SA. 
* Vide Insotvent Destors. 


TIME—PRESUMPTION FROM. 
Vide Presumption. 


TOLL DISHES. 

1, A bill of indictment under 71 ch., 7 sec., of Rev. Code, where it is charg- 
ed that a mill-owner “did keep in his mill a false toll-dish, for the purpose 
of exacting more toll than by law he of right ought ought to do,” and that 
“by means of said false toll-dish, he exacted unlawful toll,” against the stat- 
ute, &c., it was Held, that these allegations were sufficiently supported by 
proving that the mill-owner kept a measure containing one-seventh, and 
another one-sixth of a half bushel, with which he openly took toll of all 
customers. State v. Perry, 252. 

2. Held. That the words false toll-dish, as used in the statute, mean a toll- 
dish measuring more than one-eighth of a bushel. bid. 

3. Held. That it was not necessary to aver the capacity of the toll-dish 
charged to be a false one. Ibid. 

4. Held furtner, That it ought to be averred in the bill, that the mill was 
one used for grinding wheat and corn; but when it was charged that it 
was a mill where a false toll-dish was used to exact more toll than was 
lawful, contrary to the statute, it does appear with sufficient certainty, 
that it was a mill for grinding corn and wheat. bid. 

5. An indictment under the statute, Rev. Code, chapter 71, section 7, against 
a mill owner for keeping a false toll-dish, is not sustained by proof that 
he took one-sixth part of each half bushel of corn with a half gallon toll- 
dish, (that being the true measure of the toll-dish under the act.) State 
v. Niwon, 257. 

TRESPASS. 
Vide Esrorret, 6. 


TRIAL—CONDUCT OF. 
Counsel, in the conduct of a suit, have no right to read a statement of facts 
contained in the report of a former trial of the same case in the Supreme 












Court, for the purpose of contrasting such statement with the statement 
of the witnesses in the trial pending. State v. Whit, 224. 









TROVER. a 
Where A gave a license to B to get timber on his land, which >was to be 
hauled to a given place, and there inspected, but not to be removed till 
paid for, Held, that trover could be maintained against one who removed, 
and appropriated, against A’s will, timber deposited according to the 
terms of the contract. Creach v. McRae, 122. 

Vide Personat Property. 













USAGE. 
Vide Roap. 










UNSOUNDNESS. 
Vide Evivence, 5; Screnter; WARRANTY OF SOUNDNESS. 







VAGUENESS IN AN INDICTMENT. 
Vide InpicTMENT, 6. 










VERDICT. 
Vide Jupcr’s Crarer, 8. 









WARRANTY OF SOUNDNESS. 

1, A warranty that a slave “is sound in mind and health” is not broken by 

the existence of a contraction of the little finger of each hand, though it di- 
minished the usefulness and value of the slave. Zarrell v. Norvill, 29. 

2. A diseased liver, accompanied with dropsical symptoms, and a swollen 
abdomen existing at the time of sale, which impaired the value of a slave, 
wliether [chronic or temporary, amount to a breach of a warranty of 
soundness. McLean v. Waddill, 137. 












WARRANT. 

1, A warrant against a Rail Road Company “for the non-payment of a 

certain sum “due by damage sustained,” there being nothing in any 

other part of proceedings to make it more certain, is fatally defective — 
Waggoner v. Rail Road, 367. 

2. Whether service of process on a mere station agent on the North Caro- 

lina Rail Road is good; Quere? Ibid. 










WHARFINGER. 
Vide Lien. 










WILL—CONSTRUCTION OF. «+ 

1. In the construction of doubtful language in a will, that interpretation 
which gives a consistent meaning to all the terms employed in the instru- 
ment, will be preferred to one which works an inconsistency and leaves 
part of the language unemployed or unmeaning; especially where the 
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proposed construction is strictly according to the rules of grammar. Me- 
Eachin v. McRae, 19 ‘ 
2. A transposition of the sentences of a will is allowed by the rules of con- 
struction, when necessary to express the intenticn of the testator. Ba- 
. Pender, 351. 


WILL—REVOCATION OF. 

After a will had been formally executed, one of the subscribing witnesses, 
upon his own motion, but with the consent of the decedent, took it and 
kept it to submit to the examination of counsel, and did not return it, nor 
have any discourse with the testator afterwards, it was Held that the act 
of publication was complete, and that it could only be revoked by one 
of the modes prescribed by the statute. Jn re Zollicoffer’s Will, 309. 


WITNESS—PROTECTION:OF. 

One charged with a crime, who turns State’s witness against his associates, 
under an assurance that his disclosures are not to be used against him, 
may be cross-examined as to what he told counsel about the offense, 
while he was himself charged. State v. Condry, 418, 

Vide Juper's Cuarezr, 9. 


WITNESS—COMPETENCY OF. 


Vide Evivence, 1. 6, 14; Nuncupative wm. 


WBIT OF ERROR. 
The Supreme Court has no power to issue a writ oferror. Smith v. Merrit 
213. 
Vide Practice. i 


WOODS—FIRING OF THE. 

1. An old field which had been turned out without fencing around it, and 
which had grown up ir’ broom sedge and pine bushes, surrounded by 
forest land, is “ woods,” within the meaning of the act, Rev. Code, chap- 
16, sec. 1; and one setting fire to such old field, is liable to the penalty 
imposed by that act. Hall v. Cranford, 3. 

2. Where slaves working in a new ground, set fire toa log-heap, in very 

"dry weather, within five yards of a fence, a dead pine-tree and dry trash 
being between the log-pile and the fence, by which fire was communi- 
cated to timber and a house on the adjoining tract, although it was calm 
in the morning when the fire was set out, it was Held to be negligence, 
for which the master of such slaves was liable. Garrett v.. Freemen, 78. 








